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Pronouncement

ORDER

PER DUVVURU RL REDDY, Judicial Member :

This appeal is filed by the assessee against the order of the
Ld. Commissioner of Income Tax (Appeals)-12, Hyderabad in
Appeal No. 10193/2019-20, dated 30/10/2023 arising out of the
order passed U/s. 143(3) of the Income Tax Act, 1961 [the Act] for

the AY 2017-18.



2. At the outset, it is noticed from the appeal record that there
is a delay of 11 days in filing the appeal before the Tribunal.
Explaining the reasons for belated filing of the appeal, the Ld. AR
drawn my attention to the affidavit filed by the assessee along with

petition seeking for condonation of delay and read out the contents
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of the affidavit which is as under:

“1

3. On perusal of the contents of the affidavit filed by the
assessee as well as the submission of the Ld. AR and also the
Medical Certificate filed by the assessee, I find that
is prevented by a reasonable and sufficient cause
appeal beyond the prescribed limit with a delay

Therefore, I hereby condone the delay of 11 days

The delay in filing this appeal was entire unintentional and
beyond my control. On date 28/12/2023 sustained with
viral fever, rendering me temporarily incapacitated and
unable to attend to my works. In this period of time the filing
of the appeal has slipped out of my mind. However, on
9/1/2023 I received a telephone call from the council’s office
to pay the tax demand since appeal was to be filed.
Immediately at this point of time I realized that appeal was
not filed, accordingly, the appeal was filed on 9/1/2023
causing a delay of 13 days.

In the light of the above, I respectfully submit that this delay
in filing the appeal belatedly was not a result of any
negligence or lack of diligence. I have attached the Doctor’s
certificate in support of my petition.

the assessee
in filing the
of 11 days.

in filing the
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appeal before the Tribunal and proceed to adjudicate the appeal

on merits in the following paragraphs.

4. Briefly stated the facts of the case are that the assessee is an
individual deriving income from trading in Indian Made Foreign
Liquor [IMFL] filed his return of income for the AY 2017-18 on
17/11/2017 admitting a total loss of Rs. 21,61,484/-. The case
was selected for scrutiny under CASS. Accordingly, notice U/s.
143(2) of the Act was issued on 9/8/2018 through ITBA.
Subsequently, the case was transferred to the office of ACIT,
Circle-2(1) with reference to the order U/s. 127 of the Act vide
proceedings of the Ld. Pr. CIT-1, Visakhapatnam. As there is a
change in incumbent, a fresh notice U/s. 129 of the Act was issued
to the assesseeon 11/11/2019 and accordingly notice U/s. 142(1)
of the Act was issued to the assessee through ITBA on different
dates. During the assessment proceedings, on verification of the
assesee’s Trading, P & L Account and the Balance Sheet filed by
the assessee, the Ld. AO observed that the assessee has taken cost
of sales at 27.75% of the purchases which is very high in this line
of business. The Ld. AO also noticed that the assessee has
undervalued the closing stock as per the balance sheet. Further,

the assessee has debited an amount of Rs. 5,13,419/- towards
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interest on OD in the P & L Account which is not accepted by the
Ld. AO. Further, the Ld. AO also observed that the asessee has
claimed indirect expenses at higher values in comparison to his
turnover. It is also observed by the Ld. AO that the Trading, P & L
Account and Balance Sheet filed along with form 3CD report are
not certified by the Chartered Accountant which is mandatory
under section 44AB of the Act. In view of the above, the Ld. AO
rejected the assessee’s books of account and resorted to estimate
the income of the assessee. While estimating the income of the
assessee, the Ld. AO relied on various decisions of the Benches of
the Tribunal at Hyderabad and Visakhapatnam and came to a
conclusion that the assessee’s profit at the rate of 5% of purchases
of the net sales or purchases net of all deduction is reasonable and
accordingly the net profit from liquior business @ 5% of net sales
made at Rs. 2,27,41,803/- was worked to Rs. 11,37,090/- and
added the same to the total income of the assessee under the head
business income. Further, the Ld. AO also observed that the
assessee has deposited cash to the extent of Rs. 11,36,000/ - in his
Union Bank of India bank accountants during demonetization
period. With respect to the cash deposits, after considering the
submissions of the assessee and on verification of the assessee’s

books of account etc., the Ld. AO treated Rs. 1.50,000/- as



explained and the balance of Rs. 9,86,000/- [Rs. 11,36,000 — Rs.
1,50,000] is treated as unexplained money and made addition U/s.
69A of the Act. Accordingly, the Ld. AO determined the assessed
income at Rs. 21,23,090/- and passed the order U/s. 143(3) of the
Act, dated 20/12/2019. Aggrieved by the order of the Ld. AO, the
assessee preferred an appeal before the Ld. CIT(A).
none appeared before the Ld. CIT(A) to represent the assessee’s
case and therefore the Ld. CIT(A) dismissed the appeal of the
assessee and passed ex-parte order. Aggrieved by the order of the

Ld. CIT(A), the assessee is in appeal before the Tribunal by raising
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the following grounds of appeal:

“1.

That under the facts and circumstances of the case, the
orders passed U/s. 143(3) of the Act and upheld by the Ld.
CIT(A) is contrary to the provisions of law and facts of the
case.

Since the present appeal is not resulting out of search U/s.
132 of the Act or survey U/s. 133A of the Act, the Ld. CIT(A)
is not the authority empowered to pass the impugned order.

The reasons cited by the AL in rejecting the books of
accounts, upheld by the Ld. CIT(A) are not valid reasons
warranting the rejection of books of accounts, therefore, in
the absence of the valid reasons, the rejection of books of
account is not correct, consequently the estimation of profit
fails.

The Ld. CIT(A) failed to look into the submissions of the
assessee in proper manner and considered the deposits in
the bank, in the form of specified bank notes (SBNs) is a
violation, liable for addition under section 69A of the Act.

The Ld. CIT(A) is not correct in relying on the same books of
accounts while upholding the addition with regards to SBN

On appeal,
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deposits in the bank account, U/s. 69A of the Act when the
same books of accounts were rejected and income from
business was estimated.

6. For these and other reasons that are to be urged at the time
of hearing the appellant prays that the additions made by
the Ld. AO and upheld by the Ld. CIT(A) are liable to be set
aside in the interest of justice and fair play.”

5. At the outset, the Ld. AR submitted before the Bench that the Ld.
CIT(A) has passed ex-parte order without providing proper opportunity to
the assessee of being heard. It was therefore pleaded that the matter may
be remitted back to the file of the Ld CIT (A) in order to provide one more
opportunity to the assessee of being heard as per the principles of natural

justice.

0. On the other hand, the Ld. DR vehemently opposed to the
submissions of the Ld. AR and argued that several opportunities had been
provided to the assessee however, on the given dates of hearing, neither
the assessee appeared before the Ld. CIT(A) nor made any written
submissions before the Ld. CIT (A). It was further submitted that the Ld.
CIT (A) had no other option but to pass ex-parte order based on the
materials available on record. Hence, it was pleaded that the order passed

by the Ld. CIT(A) does not call for any interference.

7. I have heard the rival submissions and carefully perused the

materials on record. On examining the facts of the case, I find that the Ld.
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CIT (A) had posted the case on several occasions. However, neither the
assessee appeared before the Ld. CIT(A) nor made any written submissions
whatsoever the reasons. Therefore, the Ld. CIT (A) was left with no other
option except to adjudicate the appeal ex-parte. In this situation, after
considering facts and circumstances of the case and also considering the
prayer of the Ld. AR, and in the interest of justice, I hereby remit the matter
back to the file of Ld. CIT (A) in order to consider the appeal afresh and
decide the appeal on merits after providing one more opportunity to the
assessee of being heard in accordance with the principles of natural
justice. At the same breath, I also hereby caution the assessee to promptly
co-operate before the Ld. CIT (A) in the proceedings failing which the Ld.
CIT (A) shall be at liberty to pass appropriate order in accordance with law

and merits based on the materials on the record. It is ordered accordingly.

8. In the result, appeal filed by the assessee is allowed for statistical

purposes as indicated hereinabove.

Pronounced in the open Court on 19tk April, 2024.

Sd/-
(GeTT 3.7 ¥EEN)
(DUVVURU RL REDDY)
A% HEET /JUDICIAL MEMBER

Dated : 19/04/2024
OKK - SPS
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